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This case involves an attempt to recove money on a loan. Plaintiff/Appellant Joe
Waldron (Waldron) appealsfrom the trial court’s order granting judgment on the pleadings to
Defendant/Appdlee James Coy Delffs.

Waldron’s Complaint alleges that on May 1, 1991, Defendants Gary and Clara Delffs




borrowed from Waldron $50,000 at an interest rate of thirteen (13%) percent. Thisindebtedness
was to be due and payable on May 1, 1992. In July of 1991, Gary and Clara Delffs borrowed
an additional $30,000 from Waldron that was also to be due and payable on May 1, 1992. The
loan was still outstanding on May 1, 1992, at which time Waldron extended theloan for another
year and lent an additional $4,000 to Gary and ClaraDelffs. At thistime, anote evidencing the
total indebtedness wassigned by Gary and Clara Delffs, as well as by James Coy Déelffs, the
father of Gary Delffs. The sum plus twelve (12%) percent interest was to be due and payable
on May 1, 1993. Theloan was again renewed in May of 1993, at which time Waldron alleges
that he was owed the principal indebtedness of $120,000 plus eleven (11%) percent interest to
be due and payable on May 1, 1994.

When the loan was again not paid off in May of 1994, the parties entered into further
negotiationsthat resulted in the execution on June 10, 1994 of the noteat issueinthiscase This
instrument provides in pertinent part:

--------------------------- — after date ------------- promise to pay

to the order of one hundred and fifty three thousand and four

hundred and fourty dollars Dollars

(The language underlined was written in by hand. Unused spaceis evidenced by hyphens.) A
copy of the noteis attached as an addendum to this Opinion. Although thereis some confusion
on the document, Waldron alleges that the note was due and payable by all defendants by June
10, 1995." Alleging that thisdocument is apromissory note, Waldron sought judgment on the
“note” in the amount of $174,014.72 plusinterest.

The defendants filed an Answer admitting that Waldron made certain loans to Gary
Delffs but disputing the amounts and interest rates represented in Waldron’s complaint. The
defendants also averred that the money was loaned solely to Gary Delffs, that the defendants
signed the notein blank, and that the note is unenforceabl e since no consideration was provided
for the defendants’ signatures. Defendant James Delffs filed an Amended Answer, Counter-
Claim, and Cross-Claim asserting that the note was blank when signed and completed without

authority, the note was “fraudulently and materially altered,” Waldron was not a holder in due

! Apparently the instrument originally indicated that the amount is due on June 6,
1994, but the document was subsequently altered by Waldron with Gary Delffs’s consent to
show “1995,” instead.



course, a condition precedent had not been satisfied, the note fails for lack of consideration,
Waldron and the other defendants conspired to deceive him into signing the document, the note
violates the Statute of Frauds, and the interest rate on the note is usurious. Waldron filed a
summary judgment motion, and James Delffs filed amotion for judgment on the pleadings or,
aternatively, for summary judgment.

On January 10, 1997, thetrial court entered judgment on the pleadingsfor James Delffs
and dismissed the complaint as to him, finding that the instrument failed to qualify as a valid
promissory note. The trial court also found that this instrument was not a sufficient
memorandum of a promise to pay the debt of another to satisfy the Statute of Frauds. In
November of 1997, the trial court entered a judgment against the remaining defendants.
Thereafter, Waldron timely filed a Notice of Appeal of the trial court’s January order. James
Delffsisthe sole Appelleein this case.

The sole issue for review is whether the trial court erred in granting judgment on the
pleadings to James Delffs. When a motion for judgment on the pleadings is made by the
defendant, it isin effect amotion to dismissfor failureto state aclaim upon which relief canbe

granted. 3 Nancy F. MacLean & Bradley A. MacL ean, Tennessee Practice 190 (2nd ed. 1989).

A motion to dismiss for failure to state a claim upon which relief can be granted is the
equivalent of ademurrer under our former common law procedure. Cornporpst v. Sloan, 528
S.w.2d 188, 190 (Tenn. 1975). Such a motion admits the truth of all relevant and material
avermentsin the complaint but asserts that such facts cannot constitute acause of action. Id. at
190. In considering whether todismissacomplaint for failureto state aclaim upon which relief
can be granted the court should construe the complaint liberally in favor of the plaintiff taking
al of the allegations of fact therein astrue. Humphriesv. West End Terrace, Inc., 795 S.W.2d
128, 130 (Tenn. App. 1990). A complaint should not be dismissed upon such amotion “unless
it appears beyond doubt that the plaintiff can prove no set of factsin support of the claim that
would entitle the plaintiff to relief. 1d. at 130 (quoting Fuerst v. Methodist Hog. South, 566
S.W.2d 847, 848 (Tenn. 1978)). In theinstant case, the complaint seeks recovery on awritten
instrument attached as an exhibit and a determination of the validity of the instrument is a
guestion of law. Therefore, our review of thetrial court’s order is de novo on the record before
this Court. Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).

Theingrument atissuewasexecutedin Juneof 1994. TheTennessee Generd Assembly amended



itsversonaf theUnifarm Commeada Code(UCC)in 19962 Thereisnodigoutethat thegpplicabledatutesinthiscase
arethosethet exiged & thetimethat thedocument wassgnedin 1994. SeeShdl v. State, 893 SW.2d 416,419
(Tem. 1995) (“[A] bescruledf gatutory congrudion providesthat Satutesareto begoplied progpectively, unlessthe
legidaturedearly indicatestothecontrary.”); 17A Am. dur. 2d Contracts§ 254 (1991) (“[I]tisthelaw inforcea
thetimeaconiradud transedionisconsummated and medeeffeciud thet must belooked toasdeleminingitsvidiity
and effect.”).

Tennessee Code Annotated § 47-3-104 (Supp. 1992)° states:

(1) Any writing to be a negotiable ingrument within this chapter must:

(a) be signed by the maker or drawer; and

(b) contain an unconditional promise or order to pay:
(1) asum certain in money;
(i) asuminmoney whichisdgamingde
by aformulaasprovidedinthewriting,
whether or not suchformulareguiresthe
use of extrinsic criteria; or
(i) asum of money theamount of which
issubject torenegatidion upon ether the
passageof timeor theoccurrenceof an
event.

(c) be payable on demand or at a definite time; and

(d) be payable to order or to bearer.

Subsections (¢) and (d) arein dispute in the present case. We shall first examine the latter subsection.

Subsaction (d) requiresthet theingrument be payableto order or beerer. 1d. §47-3-104(1)(d). Snce the
partiesdo nat digoutethat thedocumentisnot order peper, theissue concamswhether thedocument conditutesbearer
paper. Tennessee Code Annotated § 47-3-111 (1979) states that an instrument is bearer paper if it is pay:

(a) bearer or the order of bearer; or

(b) a specified person or bearer; or

(0 “cad’ ortheorder of “ cash,” or any other indicationwhich doesnat purport

to designate a specific payee.
Sncetheareisnodgoutethat SUbssdtions(8) and (b) areingpplicableand thet theindrument inthe present caselisnat
medepayableto*” cag’ or order theredf, inquiry inthismetter focusesonwhether theindrument indudes* any other
indication which does not purport to designate a specific payee.” 1d. 8 47-3-111 (c).

No Tennessecassshaveaddressad theissueat hend. JamesDdffsdtesdedsonsin Davisv. Davis 838
SW.2d415(Ky. App. 1992), and Parker v. Pledger, 601 SW.2d 897 (Ark. App. 1980), inwhich courtsinour
naghboring dateshdd thet ingrumentsthat contain blank pacewherethe payeeisintended to bedesgnated arenat
bearer indruments Thesededgonsarefully supported by theoffiaa commentsto 8 3-111 of theUCC, asit existed

at that time, which state:

2 Thisrevision was placed into effect on July 1, 1996.
® Thisisthe supplement to the 1979 bound volume.
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Paragrgph (c) isrewordedtoremoveany possbleimplicationthat “ Pay tothe
order of " makes an instrument payable to bearer.

T.CA.847-3-111 Commentsto Offiad Text. Wefindthet thesecasesareingppositetothecasea hand, ancethe
parties in the instant case did not leave blank the space designated for the listing of the payee.

JamesDdffsaso citesBroadway Mgmt. Corp. v. Briggs, 332 N.E.2d 131 (I1l. App. 1975), acasein
whichthefadtud drcumgancesareremarkably Smilar totheingant case. InBroadway Mgmt., theingrument &t
issue reads in pertinent part as follows:

Ninety Daysdfter dete, , we, or ther of us, promiseto pay totheorder of Three
Thousand Four Hundred Ninety Eight end 45/100- - - - - - - Ddlas” (The
underlinedwordsand symbolshavebeentypedin; theremainder isprinted.)
Therearenoblanksonthefacedf theingrumeant, any unusad goecehaving bean
filled in with hyphens.

Id a 132. After atingtheaforementioned partionof thedffidd commentstoU.C.C. 83-111, thelllinaisCourt found:
Theingrument hereisnot bearer pgper. Wecannot say that it “ doesnot
purport todesgnateaspedificpayes” Rather, webdievethewordingof the
indrumentisdear initsimplicationthet the payee snameisto beinserted
betweenthepromiseand theamount, Sothet thelitera aosenceof blanksis
legally insignificant.
Broadway Mgmt., 332N.E.2d a 133. JamesDdffsdsoctesAnderson’ stregtiseonthe UCC, whichdates:
“Whenanateisimproperywritten sothet thelblank for thenameof the payeeshowstheamount to bepaid, thepeper

isnat beerer pper” RonddA. Andarson, Uniform Commerdd Code8 3-111:4, &t 275-76 (3d ed. 1994). However,

Broadway Mgmt. is the only authority cited by Anderson in support of this contention.
Webdievethat theholdingin Broadway Mgmit. isdifficultto reconcilewithareeding of theofficid
commentsto UCC § 3-111. When interpreting subsection (c), the comments specifically stete:
Instrumentspayableto the order of an estate, trust, fund, partnership,
unincorporated assodation or officearecovered by thepreceding section. This
subsaction gopliesonly tosuch languegeas™ Pay cadh,” * Pay totheorder of
cah,” “Pay totheorder of onekeg of nails” or ather wordswhich do nat purpart
to designate any specific payee.
T.CA.847-3-111 Commentsto Offidd Text. Intapraingthiscomment, Whiteand Summershaveopined that “it
gopearsthat any document which directspayment to or tothe order of aninanimateobject qudifiesasabearer

ingrument.....” JamesJ Whiteand Robart S Summers Uniform Commerdd Code§ 144, & 621 (3d ed. 1993); see

also Crandall, Herbert & Lawrence, Uniform Commercial Code § 16.3.1 (1996).

Asdaed previaudy, T.CA. 847-3-111 providesthet anindrument condiitutesbearer paper if itispayable
to"any ather indication which doesnot purport to designateaspecificpayee” 1d. 847-3-111(c) (emphesis
added). Theprovidondoesnat containany languagethat qudifiesthelanguage, “ any atherindication.” |d. There
isnologicd judtification for aretingadidindion beweanthedesigndion of aninanimateohject, uchasakeg of nalls
asthe payecandthedesignation of acartainsum of money asthepayee. Judidaly aregtingsuchadigindionwould
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risk uncartainty for contrating parties thusthwarting thevery intent of theadoption of the UCC. SeeT.CA. 847-1-
102(2) (1996). Moreover, Wa dron gptly notesthat it woul d gopeer tobea parversonof logic” if anindrument
payableto” cad’ qudlifiesashbearer paper, wheressanindrument payadleto agpedificamount of cashfallstoqudify
ashearer paper. Thardfore wededinetofallow theholding of thelllinoisCourt in Broadway Mgmt. and, insteed,
hold that the instrument at issue qualifies as a negotiable instrument since it constitutes bearer paper.

Altemativdy, JanesDdffsd soassatsthet theinsrument fal stoqulify asanegatisbleinstrument because
itdoesnat iy therequiremantin T.CA. 847-3-104(0) that it bepayable”a addiniteime” JamesDdffsargues
thet SnceWa dron dtered thepayabledatefrom June 10, 1994 to* June 10, 1995," thereisambiguity onthefaceof
thedocument. Thiscontentioniswithout meritfor tworessons Hrg, wearededingwithamationfor judgmenton
thepleadings andthenateaspart of the pleadingsindicatesthat the payment deteis June 10, 1995, whichwetakeas
true Inany event, anegatiableingrument must be* payableondemand or a adefinitetime” T.CA. 847-3-104(C).
If thepayabledatehad nat beendtered, weknow it woul d havebean payad eon thedatethat it wasexeouted, June 10,
1994. Therefore, it shouldbeconsderedademandnate SeeT.C.A.847-3-108(1979); Inre Edatedf Myers
55 Tenn. App. 195, 206, 397 SW.2d 831, 837 (1965). Thus thefact thet thenotewesdtered enured tothe benefit of
James Delffs?

Sncethenatedtissuesidiestheaitaiast forthin T.CA. §47-3-104, it qudlifiesesanegatisbleinsrument.
Accardingly, theorder of thetrid court dismissng plantiff’ scomplaint againg James D ffsisreversed, and thiscase
isremandedtothetrid court for such further procesdingsasarenecessary. Codtsof thegpped areassesssd againd the

Appellee.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.
CONCUR:

ALAN E. HIGHERS, JUDGE

HOLLY KIRBY LILLARD, JUDGE

* Asapractical matter if the testimony of the parties was considered it appears that
the alteration was made with the consent of Gary Dellfs.
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